IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W RERCPE WORKS, | NC. : CVIL ACTI ON
VS. :
NO. 07-CV-169

TRAVELERS EXCESS AND SURPLUS
LI NES COMPANY

MVEMORANDUM AND ORDER

JOYNER, J. May 12, 2008

W wite now to address the notion of Defendant, Travelers
Excess and Surplus Lines Conpany for sanctions against Plaintiff
Wrerope Wrks, Inc. pursuant to Fed.R Cv.P. 37(b)(Docket No.
45-5). On February 4, 2008, Plaintiff was ordered to show cause
why it should not suffer sanctions in the formof an order
precluding it from presenting any evidence in support of the
claims inits Conplaint as a sanction for violating several of
this Court’s Orders directing Plaintiff to answer
interrogatories, produce docunents and to cooperate in the
di scovery process. Plaintiff has now responded and the sanctions
notion is ripe for disposition.

Hi story of the Case

This case has its origins in a fire which occurred on



Decenber 15, 2004! at the Wrerope Wrks manufacturing facility

| ocated at 880 South Second Street in Sunbury, Pennsyl vani a.
Al'though it was renting the property at the tinme of the fire?
Wrerope Wrks had insured the prem ses through Travel ers Excess
and Surplus Lines Conpany (hereinafter “Travel ers”) under Policy
No. KTQ CMVB-4692A42-8-04. That policy was in effect from3/31/04
t hrough 3/31/05. (PlI’s Conplaint, Ys5-6). The plaintiff
thereafter submtted a claimunder the Travelers’ policy for the
damages which it sustained as a result of the fire and the claim
was “settled with the exception of machinery and equi pnent
permanent|ly attached to the building, the value of the slab
underneath the attached prem ses, Travelers Excess liability for
ordi nance or | aw coverage and possi bly ot her business personal
property.” (Conplaint, 7).

Following a Rule 16 conference with the parties, this Court

1 The plaintiff alleges inits conplaint that the fire occurred on

December 15, 2005. However, the defendant’s Answer denies this allegation and
avers that the fire took place on Decenber 15, 2004. In as much as Travelers
is not disputing that the subject policy was in effect on the date of the fire
and the policy was effective between March 31, 2004 and March 31, 2005, we
assume that the correct occurrence date was Decenber 15, 2004.

2 Athough Plaintiff's conplaint also avers that “at all relevant

times herein, it was the real and registered owner of the premises 880 S. 2™
Street, Sunbury, PA 17801-3305...,” at the conferences with the undersigned
and in a notion to anend filed on January 12, 2008, Plaintiff’s counse

acknow edged that the plaintiff was instead only the | essee of those prem ses.
As we observed in our Order of February 4, 2008 denying the plaintiff’s notion
therefor, we denied | eave to anend for the reasons that the ownership issue
shoul d have been clearly apparent to the plaintiff when the defendant filed
its answer in March 2007 denying Plaintiff’s ownership and instead averring
that the plaintiff had only a | easehold interest in the property and because
the plaintiff was again trying to assert entirely new causes of action well
after the close of discovery to the prejudi ce of Defendant.
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entered a Scheduling Order on May 16, 2007 providing, in relevant
part, that all discovery was to be conpl eted by Septenber 4,

2007, all sunmary judgnment notions were to be filed by Cctober 9,
2007 and the case was to be placed in the trial pool on Novenber
9, 2007. A short time later on July 2, 2007, the defendant filed
its first nmotion to conpel discovery fromthe plaintiff. The
plaintiff filed a response to the notion and, as it appeared that
the parties may have been working the matter out between them
the Court did not immediately rule on the notion but instead
granted a 30-day extension fromthe Scheduling O der deadlines.
These cooperative efforts eventually broke down with the result
that the plaintiff filed, on Septenmber 19, 2007, its first notion
to conpel discovery which was closely followed by the plaintiff’s
filing of several notions for partial summary judgnent - one
notion for each of its unsettled clains. This Court conducted an
i n-chanbers status conference to address the outstanding

di scovery matters and thereafter issued two orders on Septenber
26, 2007 denying as nmoot the plaintiff’s notions to conpel

di scovery fromthe defendant and granting the defendant’s notion
to conpel Plaintiff to provide answers to Defendant’s First Set
of Interrogatories and First Request for Production of Docunents

and directing that Plaintiff submt to a second Rule 30(b)(6)



deposition.® W further ordered another thirty-day extension of
the Scheduling Order deadlines to enable the parties to conplete
di scovery. *

Rat her than conplying with the Court’s directive, however,
on Septenber 27'" and Cctober 2" the plaintiff filed two notions
to vacate the Court’s Septenber 26, 2007 Order directing it to
submt to Rule 30(b)(6) deposition and to provide full and
conpl ete answers to the defendant’s outstandi ng di scovery and a

third nmotion for protective order seeking essentially the sanme

3 Indeed, it appeared clear to the Court at the conference that the

def endant had sufficiently responded to the plaintiff’s outstandi ng di scovery
requests whereas the plaintiff had not provided adequate answers or responses
to the defendant’s outstandi ng di scovery.

4 Indeed, it was unclear to the Court just what the plaintiff’'s

theory(ies) of recovery were and what danages it was seeking. The conplaint

al l eges that Travelers had acted in bad faith in adjusting the claimand
sought to hold Travelers liable for “...the costs of reconstruction of the

i nsured premni ses increased by the application of |aw or ordi nance,” and to
recover the “[c]osts of this action and such other costs as are permtted by
law,” “[p]Junitive damages as provided by 42 Pa.C S. 88371,” “[a]n assessment
of attorney’s fees by the court pursuant to 42 Pa.C. S. 88371,..." and “such
other relief which WREROPE may hereafter request or which nay ot herw se be
due and owi ng under the circunstances...” Pl’'s Conplaint, 9. At various

ti mes throughout the discovery process, as we have di scerned through
Plaintiff’s interrogatory answers and during conferences with the parties, the
plaintiff had indicated that it was seeking damages for, inter alia, the
renoval and replacenment of the concrete slab underlying the building, the
costs of renmoval and repl acenent of the equiprment which nay or may not have
been permanently affixed to the property and/or the slab, and the costs to

el evate the building which may or may not have been required by Sunbury’s
muni ci pal ordi nances. Further confusion has been engendered by the generic
manner in which Plaintiff and its counsel have referred to these various
clains, i.e., the “stock claim” the “replacenent claim” the “code clainf and
the “elevation claim” anong others. It was in the futile hope that the
parties woul d be able to truly di scover what danmages, if any, were in fact
still due and owi ng under the policy that this Court pernmitted the tine for

di scovery to be extended. Instead, it now appears that the plaintiff has
taken unfair advantage of these extensions to fabricate entirely new theories
under which it m ght recover, while at the same time protesting the
defendant’s attenpts to |learn the bases upon which it is premsing its new
theories by asserting that it has al ready produced the wi tnesses and docunents
whi ch purportedly evince them



relief. By Order dated October 15, 2007, all three of these
notions were denied.”?

Despite the denial of its notions, Wrerope did nothing to
conply with the Court’s Septenber 24, 2007 directive that it
provide full and conplete answers to Travelers’ First Set of
I nterrogatories and First Request for Production of Docunments and
to produce a Rule 30(b)(6) designee for deposition. Instead, on
January 17, 2008, Wrerope filed a notion to dism ss the
defendant’ s notion for sanctions asserting as the reasons
therefor first, that it did not have anyone conpetent to testify
to the matters identified in the Rule 30(b)(6) Notice of
Deposition. Second, plaintiff submtted that because the subject

matter of the deposition was to be, inter alia, “...the nmeaning
and basis of the Replacenent Cost Claimfor $957,964 ... and
Plaintiff’s Law and Ordi nance claimfor $2,500,000 as set forth
in Plaintiff’s Sixth Set of Answers to Defendant’s First Set of
Interrogatories, No. 2...”, and Plaintiff had now decided that it
“did not have the present right to make clains for the

repl acenent cost and | aw and ordi nance costs and will only have
such right if it rebuilds the building,” the need for the

out st andi ng di scovery was now noot ed because Wrerope was only

now seeki ng declaratory relief and not a specific anount of

> And, at footnote 1 to that Order, this Court specifically warned
Plaintiff’s counsel that he would be sanctioned if he continued with his
course of obstreperous conduct.



nonet ary danmages.

On January 24, 2008, we held a hearing on the then-
out standi ng notions® and in an effort to ascertain just what was
going on with this case. Interestingly, at the hearing
Plaintiff’s counsel then represented the followng with regard to
what cl ains he was now pressing on behalf of his clients:

“...we are dowmn to | think matters of issues of |law and the
stock clai mdoes involve an issue of fact, but we believe a
partial adm ssion as to the portion of the claimon which
sunmary judgnent can be entered, which is for $29, 555, that
we believe the record shows Travel ers has admtted as being
the portion of the stock claimthat they determ ned on the
bui | di ng, actual cash value claim

We have two alternative clains, one for the bal ance of the
ACV coverage, which is about 900 sone thousand doll ars,
assum ng that your Honor was to find that the machinery —
the stranders and cl osers were permanently affixed. if your
Honor does not, we woul d assert that the cranes which were
in the building were permanently affixed, a claimfor four
hundred sone t housand.

| don’t think there has been any disputed facts as to the
underlying facts about the installation of this equi pnent.
The question is whether or not under Pennsyl vania | aw,
ei ther of these categories of equipnent are deened to be
permanently affixed to the realty, for purposes of the
i nsurance policy, so that we are entitled to judgnent as a
matter of |law”
(N.T. 1/24/08, 2-3). In an Order dated February 4, 2008, we
denied the plaintiff’s notion to dism ss the defendant’s cross-
nmotion for sanctions and, in a separate order of that sane date,
directed Plaintiff and its counsel to show cause why they shoul d

not be sanctioned in the formof an order precluding themfrom

6 By the Court’s count there were 10 notions then outstanding.
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presenting any evidence in support of the clains raised in their
conpl ai nt.

Di scussi on

By noving for sanctions for failure to conmply with this
court’s orders granting discovery, the defendant has invoked
Fed. R G v.P. 37(b)(2), which provides:

(b) Failure to Conply with a Court Order.

(2) Sanctions in the District Wiere the Action Is
Pendi ng.

(A) For Not beying a Discovery Oder. |If a party
or a party’s officer, director or nmanagi ng agent -
or a wtness designated under Rule 31(a)(4) -
fails to obey an order to provide or permt

di scovery, including an order under Rule 26(f),

35, or 37(a), the court where the action is
pendi ng may issue further just orders. They may

i ncl ude the follow ng:

(1) directing that the matters enbraced in the
order or other designated facts be taken as
establi shed for purposes of the action, as the
prevailing party cl aimns;

(1i) prohibiting the disobedient party from
supporting or opposing designated clains or
defenses, or fromintroduci ng designated matters
in evidence;

(ti1) striking pleadings in whole or in part;

(1v) staying further proceedings until the order
i s obeyed;

(v) dism ssing the action or proceeding in whole
or in part;

(vi) rendering a default judgnent against the
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di sobedi ent party; or

(vii) treating as contenpt of court the failure to
obey an order except an order to submt to a
physi cal or nmental exam nation.

(B) For Not Producing a Person for Exam nation.

If a party fails to conply with an order under
Rul e 35(a) requiring it to produce another person
for exam nation, the court may issue any of the
orders listed in Rule 37(b)(2)(A) (i)-(vi), unless
t he di sobedi ent party shows that it cannot produce
t he ot her person.

(C Paynent of Expenses. Instead of or in
addition to the orders above, the court mnust order
t he di sobedi ent party, the attorney advising that
party, or both to pay the reasonabl e expenses,
including attorney’s fees, caused by the failure,
unl ess the failure was substantially justified or
ot her circunstances nmake an award of expenses

unj ust.

The decision to inpose sanctions for discovery violations
and any determnation as to what sanctions are appropriate are
matters generally entrusted to the discretion of the district

court. Bowers v. National Colleqgiate Athletic Association, 475

F.3d 524, 538 (3d Gr. 2007). Thus, while the discretion to do
so is clearly vested in the district courts, dismssal of a case
is a harsh remedy that should be resorted to only in extrene

cases. Mndek v. Rigatti, 964 F.2d 1369, 1373 (3d Cr. 1992).

In exercising this discretion, district court judges are to
determ ne the propriety of punitive dismssals by carefully
consi dering and bal ancing the follow ng factors: (1) the extent
of the party’s personal responsibility; (2) the prejudice to the

adversary caused by the failure to neet scheduling orders and
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respond to discovery; (3) a history of dilatoriness; (4) whether
t he conduct of the party or the attorney was willful or in bad
faith; (5) the effectiveness of sanctions other than dism ssal
which entails an analysis of alternative sanctions; and (6) the

meritoriousness of the claimor defense. 1d.; Poulis v. State

Farm Fire and Casualty Co., 747 F.2d 863, 868 (3d Cir. 1984).

Al t hough each factor need not be satisfied for the trial court to
dismss a claim any and all doubts should be resolved in favor

of reaching a decision on the nerits. Ware v. Rodale Press,

Inc., 322 F.3d 218, 221 (3d G r. 2003), citing H cks v. Feeney,

850 F.2d 152, 156 (3d Cr. 1988); Enerson v. Thiel College, 296

F.3d 184, 190 (3d Cr. 2002), citing Adanms v. Trustees of the

N.J. Brewery Enployees’ Pension Trust Fund, 29 F.3d 863, 870 (3d

Cir. 1994). However, dism ssal is appropriate where the
plaintiff has caused undue del ay or engaged in contunaci ous

conduct . Pennar Software Corp. v. Fortune 500 Systens, Ltd.,

Cv. A No. 1:02-Cv-0413, 2006 U.S. Dist. LEXIS 57462 at *25

(MD. Pa. Aug. 16, 2006) citing GQuyer v. Beard, 907 F.2d 1424,

1429 (3d Cir. 1990).

In reviewing the record in the matter before us, we first
find that while not unduly protracted, there is a history of
delay and denial on the plaintiff’s part in responding to the
defendant’ s di scovery which has clearly hanpered Defendant in the

preparation of its defense. To illustrate, in their responses



to the Order to show cause, both plaintiff and its counsel deny
t hat they have provided inconplete answers to interrogatories,
failed to produce rel evant docunents or that, with respect to the
Rul e 30(b) (6) deposition, they have failed to produce a w tness
conpetent to testify as to the neaning and bases of the
“repl acenent cost claint and/or the “law and ordi nance cl ainf or
“pure code claim” Plaintiff and its counsel further deny that
anot her Rul e 30(b)(6) deposition is necessary because, inter
alia: (1) the term“pure code clainf is a phrase of plaintiff’s
counsel’s “own invention and nobody at Wrerope knew anythi ng
about it,” (2) the people with knowl edge related to these clains
were not Wrerope enployees and thus Wrerope had no obligation
to produce them and (3) the notion for sanctions is based upon
what Plaintiff now characterizes as the “Third 30(b)(6) notice”
whi ch the Court should have rejected and which was not, according
to the plaintiff, authorized by the Court. Although the
plaintiff’s response is ostensibly signed by its Executive Vice
President Virgil Probasco, it mrrors in many respects the
response of Plaintiff’'s counsel and in fact appears to this Court
to have been prepared by Plaintiff’s counsel.

It further appears fromthe record of the protracted
proceedi ngs before us that the obstreperous and defiant conduct
whi ch has been exhibited throughout the duration of this matter

has been virtually exclusively that of the plaintiff’s attorney
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al one and that these problens have in |arge part been engendered
by the repeated re-fornulations of plaintiff’s counsel’s ever-
changi ng theories of his case. Thus, we conclude that the fault
lies primarily with plaintiff’s counsel and we cannot attribute
the di scovery del ays and abuses to the plaintiff itself.

Interestingly, we are hard-pressed to find that Plaintiff’s
counsel acted wilfully or maliciously in taking the actions which
he has or that his conduct has yet risen to the | evel of bad
faith. Rather, it appears to this Court that M. Begier has
perhaps failed to undertake the sufficient investigation into the
facts and existing law that is a necessary pre-requisite to

filing suit in the first place. See, e.q., Fed. RCv.P. 11(b).

I ndeed, it is precisely because of the absence of a nore conplete
factual record that we are unable to discern whether or not the
plaintiff’'s case has any nerit.

Accordingly, while we believe that sanctions are appropriate
inthis case, we believe that they are properly inposed agai nst
only Plaintiff’s counsel - not the plaintiff itself and that the
sanction of outright dismssal or preclusion is too harsh. That
havi ng been said, it appears that the defendant has been caused
to unnecessarily incur substantial costs, fees, travel and other
expenses to have its attorneys, investigators and experts
determ ne the scope and nerits of clains which the plaintiff has

now si nce abandoned. Specifically, it appears that the plaintiff
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was at one tine seeking to recover for danmages to and/or the re-
construction of the concrete slab, for elevating the
reconstructed prem ses in accordance with still-unclear nunicipa
ordi nances and codes, and for effectuating the conplete renoval
of equi pnent, anong others. The principal reason for granting
the defendants’ request for another Rule 30(b)(6) deposition was
to enabl e Defendant to finally learn what the plaintiff’s clains
were and the bases for those clains. W thus believe it fair and
equitable to order that Plaintiff’s attorney rei nburse Defendant
for all of the attorney’s, investigator’s and expert’s fees,
travel expenses and out-of - pocket costs which it has incurred in
eval uating those clains which Plaintiff has since abandoned and
to direct that Plaintiff’s counsel pay all of the reasonable
travel, transportation, neals, and | odging costs and expenses

whi ch Defense counsel expends in having to take the Rule 30(b)(6)
deposition(s) of those witnesses identified by Plaintiff who are
| ocated in Dallas, Texas and Buffal o, New YorKk. See,

Fed.R Civ.P. 37(b)(2)(E)

Concl usi on

For the reasons set forth above, we find that sanctions are
appropriate only as against the plaintiff’s attorney. As such,
we shall grant the defendant’s cross-notion for sanctions by
ordering M. Begier to reinburse the Travel ers Excess and Surpl us

Li nes Conmpany for the reasonable fees, costs, and out-of - pocket

12



expenses which it incurred in evaluating the nunmerous clains
which Plaintiff has now abandoned. In addition, Plaintiff’'s
counsel is directed to pay all of the defendant’s reasonabl e
expenses in traveling to and from Phil adel phia to Dallas, TX
and/or Buffalo, NY to take the deposition of those individuals
whom Pl aintiff has identified as having the information sought by
the defendant’s Rule 30(b)(6) deposition notices.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W RERCPE WORKS, | NC. : CVIL ACTI ON
VS. :
NO. 07-CV-169

TRAVELERS EXCESS AND SURPLUS
LI NES COMPANY

ORDER

AND NOW this 12t h day of May, 2008, upon
consi deration of Defendant’s Mtion for Sanctions Agai nst
Plaintiff Pursuant to Fed.R Civ.P. 37(b) (Docket No. 45) and
Plaintiff’s responses thereto, it is hereby ORDERED t hat the
Motion is GRANTED and Sanctions are awarded in favor of Defendant
and against Plaintiff’s counsel, Harry P. Begier, Jr., Esquire as
fol | ows:

M. Begier is DIRECTED to rei nburse the Travel ers Excess and
Sur pl us Lines Conpany for the reasonable fees, costs, and out-of -
pocket expenses which it incurred in evaluating the numerous
clainms which Plaintiff has now abandoned within thirty (30) days
of receipt of Defendant’s invoices therefor. 1In addition and
also within thirty (30) days of receipt thereof from Defendant,
Plaintiff’s counsel is DIRECTED to pay all of defense counsel’s

reasonabl e expenses in traveling to and from Phil adel phia to
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Dall as, TX and/or Buffalo, NY to take the deposition of those
i ndividuals whom Plaintiff has identified as having the
i nformati on sought by the defendant’s Rule 30(b)(6) deposition
noti ces.

| T 1S FURTHER ORDERED t hat discovery is RE-OPENED for a
period of forty-five (45) days to take these additional
depositions only.

I T IS STILL FURTHER ORDERED that in the event Plaintiff’s
counsel has any objections to the invoices as submtted by
Def endant, that he contact the undersigned’ s Deputy Cerk and
arrange for the scheduling of a conference with the Court at such

time as is nmutually convenient for all concerned.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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